The Amateur Radio Parity Act: Setting the Record Straight

ARRL has been diligently working toward passage of the Amateur Radio Parity Act (ARPA) for
the past 3 and a half years. Our view is that this legislation is, in its current form, extremely
beneficial and necessary — right now — for many thousands of radio amateurs, and for future
generations of hams. The future of Amateur Radio is indeed dim without it. Now, 90 percent of
new housing starts in the United States are subject to private land-use restrictions. Virtually all of
these have provisions that either prohibit outdoor Amateur Radio antennas outright, or else
subject amateurs to the unlimited discretion of Homeowners’ Associations (HOAS) which can,
and almost always do, reject requests for outdoor antennas (except over the air video delivery
antennas, which they can’t prohibit any longer due to Congressional action in 1996). When FCC
enacted its PRB-1 policy in 1985 for municipal land-use regulation of amateur antennas, it
refused to apply the “no prohibition, reasonable accommodation, least practicable restriction”
requirements of that policy to private land-use regulations. That was a mistake by FCC then, and
ARRL has been working toward fixing it ever since. We now have a chance to do that.

But placing Federal restrictions on private land-use regulations is not an easy task. Covenants
and deed restrictions — or CC&Rs, as they are commonly referred to — have been found
enforceable for centuries because they are restrictions placed on the land itself, and bind all
subsequent owners of that land. While the FCC does have the jurisdiction to limit covenants
where they conflict with Federal telecommunications policy, that jurisdiction is exercised very
seldom. The ARPA is necessary in order to cause FCC to exercise that jurisdiction.

The ARPA, in the form passed by the House last session (H.R. 1301) and passed again in
January of this year without dissent (H.R. 555), and which is now before the Senate (S.1534) is
actually far better than the rather vague provisions of PRB-1, which necessitated a good deal of
litigation since 1985. The Parity Act would literally guarantee every single radio amateur who
lives in a deed-restricted community the right to erect and maintain an “effective outdoor antenna
on property under the exclusive use or control of the licensee,” regardless of what the covenants
say. That is an exceptional benefit to the many thousands of hams living in deed-restricted
communities.

Some self-appointed “experts” on this subject have recently suggested that the legislation is
flawed for various reasons. It is time to set the record straight. Here are a few myths about
ARPA, debunked.

Q. Deed restrictions are agreed to by hams when they buy property regulated by an HOA.
Why shouldn’t hams be required to abide by the agreements they voluntarily entered into?

A. There are several answers to this. (1) Courts have held that covenants are subject to being
limited or even invalidated where they conflict with Federal telecommunications policy. (2) In
many instances, one can’t know whether an HOA will or will not allow an antenna in advance of
buying the property and applying for one, so they haven’t agreed to forego Amateur Radio just
by buying land. (3) Often, hams have no choice where to buy property due to family, job, and
school locations. Many become licensed after already purchasing property in a deed-restricted



community. The proliferation of covenants limits their options and precludes the use of their
FCC licenses.

Q. ARPA gives HOAs the right to use aesthetics as a basis for antenna decisions, even
where HOA rules do not now have any provisions concerning antennas. Doesn’t this give
HOAs an entitlement that they don’t now have?

A. No. Deed restrictions are based solely on aesthetics. The reason they are required by lenders
for land use developers is that the lender wants to make sure that the aesthetics of the
neighborhood don’t change until the developer sells all the lots in the subdivision and pays the
lender back. HOAs have always been able to regulate aesthetic impact of land uses; it is not
something conferred by ARPA. ARPA is simply stating the situation as it is now and has always
been. FCC has held that private land-use regulations are entitled to less deference than zoning
regulations because covenants address aesthetic concerns while zoning addresses both safety and
aesthetics. There are very, very few declarations of covenants that do not include antenna
regulations. Now, and going forward, virtually all do, because lenders require them.

Q. ARPA requires a deed-restricted amateur to notify and seek prior approval from an
HOA before installing any outdoor antenna, with no grandfathering of those already
installed. Why?

A. Because HOA rules and covenants almost exclusively provide for prior approval of structures
anyway. In the zoning context, antenna approvals are always based on a building permit
application. The situation with accessory structures is no different in the HOA context. HOAs
have a legitimate interest in the aesthetic impact of antenna installations, and while they have to
allow an amateur an effective outdoor antenna under ARPA, that entitlement is not unlimited. As
to grandfathering, there is no backward application of ARPA proposed. If one already has an
approved antenna in a deed-restricted community, nothing else is required. If one has a non-
approved antenna that violates the covenants, the amateur can choose to continue with that, or to
avail himself or herself of the entitlement to be provided by the FCC rules enacted pursuant to
ARPA to legitimize the antenna.

Q. ARPA does not require a time limit on HOAs for approval or disapproval of a
particular antenna proposal. Couldn’t an HOA stall indefinitely without any adverse
consequence?

A. No, although the question reflects a misunderstanding of the proper role of legislation. There
is no indication that an HOA has ever simply failed to adjudicate an antenna proposal and no
indication that a timetable is necessary. Even if that was a real issue, not all details of
implementation of ARPA should be specified in the legislation. ARPA merely calls on FCC to
implement the policy within a fixed time frame. FCC has to do rulemaking to do that. The details
of the implementation are for FCC to address. However, even if FCC didn’t do that, and the rules
implementing ARPA were adopted without imposing a time limit on HOAs, an indefinite stall
would violate the entitlement to an effective outdoor antenna and the amateur could enforce the
entitlement in court.



Q. Why does ARPA not guarantee an amateur the right to operate on the band(s) of his or
her choice?

A. This argument is a bit hard to understand. FCC licenses entitle a radio amateur to operate on a
wide variety of amateur allocations. The entitlement to operate on all amateur bands or to
maintain antennas that are effective on all amateur bands at the same time is far beyond the
scope of either PRB-1 or ARPA. There is a very definite limit to what is achievable in any
legislative limitation on private land-use regulation. It simply is an unreasonable expectation that
any legislation will invalidate covenants completely and allow a radio amateur to erect whatever
he or she wishes to install. That said, an amateur’s expectation for the types of effective outdoor
antenna that the HOA will be obligated to permit differs depending on the type of land use
involved. In a condominium, perhaps a whip antenna on a balcony is the best that can be
accommodated. On a 10-acre, single family lot in a deed-restricted, wooded subdivision, a far
more elaborate antenna and support structure should be expected. The specification of the need
to operate on multiple bands throughout the radio spectrum is not a matter that is properly
included in legislative language. It will have to be addressed in FCC rulemaking or in report
language accompanying the legislation.

Q. I have heard a lawyer mention CC&Rs that empower HOASs only to maintain roads,
utilities, or landscaping, with no power to regulate antennas. If ARPA passes, wouldn’t that
HOA be able to demand that an amateur seek its approval to install amateur antennas?
Why create Federal approval obligations where they don’t now exist under the covenants?

A. There are several answers to this: (1) Those limited CC&Rs are few and far between. The
normal provision of CC&Rs and virtually all new ones now include prohibitions on, or complete
control by the HOA of antennas. Worrying about HOAs without antenna jurisdiction is the tail
wagging the dog. (2) If a radio amateur who lives in a deed-restricted community where the
CC&Rs do not empower an HOA to regulate antennas chooses to not avail himself or herself of
the provisions of the FCC rules enacted pursuant to ARPA, there is no obligation to do that. Nor
would the FCC rule create any new jurisdiction that is not conferred on the HOA by the
declaration of covenants, from where the HOA derives its authority. No FCC enforcement agent
is going to sanction a ham because he or she didn’t contact their HOA before putting up an
antenna.

Q. Because the preamble to the legislation distinguishes ARPA from PRB-1, would the
court decisions applying PRB-1 apply to the FCC rules adopted pursuant to ARPA?

A. That is not entirely clear. There are similarities between PRB-1 and ARPA, in that ARPA
would preempt the application to hams of covenants which, on their face or as applied, preclude
communications in the Amateur Radio or Amateur Satellite Services and where the covenants do
not “constitute the minimum practicable restriction on such communications to accomplish the
lawful purposes” of an HOA (which are aesthetics). Where ARPA is actually better for hams
than PRB-1 is that ARPA includes a specific guarantee of an “effective outdoor antenna” for
every ham in a deed-restricted community. PRB-1 only mentioned “reasonable accommodation,”
and that has been interpreted in different ways by different courts. If there is litigation about
ARPA, some of the PRB-1 case law will be instructive at least.



Q. Why should we rely on the FCC to enact provisions favorable to hams in implementing
ARPA, given that the FCC has not been helpful in addressing the preclusive effects of
private land-use regulations for more than 35 years? Won’t the HOAs show up during the
rulemaking and attempt to restrict hams’ entitlements?

A. The FCC is not given much leeway in implementing ARPA’s basic provisions, which are
specifically stated in the House and Senate Bills. In any event, Congress can be very instructive
in the report language accompanying the legislation when it passes. FCC Chairman Ajit Pai has
publicly praised H.R. 555 when it passed the House in January. Sure, there are some
uncertainties in the FCC rulemaking process, and there are concerns that HOAs (and some hams)
may oppose the rulemaking; but ARPA has minimized the flexibility that FCC has and made
some policy statements early in the bills that are very helpful in guiding the FCC.

Q. Why doesn’t ARPA allow me to put an antenna on common areas? In my condominium,
I would like to put a dipole on the roof, but I can’t because this is not under my “exclusive
use or control.”

A. The simple answer is that you don’t own common area property. Even the over-the-air TV
reception devices rule prohibits installation of antennas in common areas. That would be a
completely unreasonable expectation of a homeowner or renter. PRB-1 doesn’t allow hams to
put antennas in public areas, but only on property that the ham owns or rents. ARPA allows
every amateur living in a deed-restricted community the ability to have an effective outdoor
antenna on property over which the licensee has exclusive use or control. This is an effective tool
that allows a radio amateur to negotiate terms with his or her HOA that work for everyone.

Q. Isn’t there an alternative to ARPA that better protects Amateur Radio operators living
in deed restricted communities?

A. Not that ARRL has been able to find in more than 35 years of looking. In our view, other than
international and domestic spectrum threats, there is no greater threat to Amateur Radio looking
forward than private land use regulations. Case law that ARRL has supported over the years has
provided very little relief to hams generally and antenna prohibitions in new subdivisions are
now the new normal. Without ARPA, there is literally no limit on an HOA'’s ability to deny
Amateur Radio antennas. It has been argued that an alternative to ARPA would be by individual
radio amateurs attempting to “sell” the benefits of Amateur Radio disaster communications
networks to their HOAs. Here is why that won’t work: HOAs answer to all residents of the deed-
restricted community. Given the language of covenants found all over the country, HOAs are
either unable to accommodate Amateur Radio because the covenants prohibit it, or else
disapproving them is the safest thing to do, so that a neighbor, offended at the appearance of an
antenna, won’t be able to sue the HOA. The objections that have been floated very recently by a
few individuals are misguided. They are, as can be seen above, details. Some can be managed,
some not, and some are simply red herring arguments. But make no mistake: ARPA deserves the
support of every single radio amateur, whether you are fortunate enough to live on property



without deed restrictions or not. Those who think that there is a better solution, let’s hear about
it. Otherwise, help us get this passed.



